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OFFICE of the ATTORNEY GENERAL

GREG ABBOTT

January 2, 2003

Mr. Joe Vera

City Manager

City of Hidalgo

704 East Texano Drive
Hidalgo, Texas 78557

OR2003-0004

Dear Mr. Vera:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 174424.

The City of Hidalgo (the “city””) received a request for four categories of information related
to the Rio Grand Valley Events Center and Global Entertainment. You state that the city has
no information responsive to categories 3 and 4 of the request.! You inform us that the
document you have identified as responsive to item 2 of the request has a different date from
the requested document. Since you deem the submitted document responsive, we will
consider your arguments. Open Records Decision No. 561 (1990) (governmental body must
make good faith effort to relate request to information it holds). You assert that the
submitted information may be excepted from disclosure under sections 552.101, 552.104,
and 552.110(b) of the Government Code.? You have forwarded to this office a letter from

'The Public Information Act (the “Act”)does not require a governmental body to disclose information
that did not exist at the time the request was received, nor does it require a governmental body to prepare new
information in response to a request. Economic Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266
(Tex. Civ. App.—-San Antonio 1978, writ dism’d); Attorney General Opinion H-90 (1973); Open Records
Decision Nos. 452 at 2-3 (1986), 342 at 3 (1982), 87 (1975); see also Open Records Decision Nos. 572 at 1
(1990), 555 at 1-2 (1990), 416 at 5 (1984).

We note that the city did not solicit arguments from any private party to which the submitted
information pertains. See Gov’t Code § 552.305(d); Open Records Decision No. 542 (1990) (statutory
predecessor to Gov’t Code § 552.305 permits governmental body to rely on interested third party to raise and
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Global Entertainment Corporation (“Global™), an interested third party, requesting that its
information not be released. We will treat that letter as a response under section 552.305 of
the Government Code. See Gov’t Code § 552.305 (permitting interested third party to
submit to attorney general reasons why requested information should not be released); see
also Open Records Decision No. 542 (1990).

We will first address your procedural responsibilities under the Act. Subsections 552.301 (a)
and (b) of the Government Code provide:

(a) A governmental body that receives a written request for information that

it wishes to withhold from public disclosure and that it considers to be within 7
one of the [act’s] exceptions . . . must ask for a decision from the attorney

general about whether the information is within that exception if there has not

been a previous determination about whether the information falls within one

of the exceptions.

(b) The governmental body must ask for the attorney general’s decision and
state the exceptions that apply within a reasonable time but not later than the
10th business day after the date of receiving the written request.

You inform us that the city received the request for information on October 4,2002. You
did not request a decision from this office until October 22, 2002. Consequently, you failed

to request a decision within the ten business day period mandated by section 552.301(b) of
the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
. comply with the deadlines in section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov't
Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex.
App.--Austin 1990, no writ) (governmental body must make compelling demonstration to
overcome presumption of openness pursuant to statutory predecessor to Gov’t Code
§ 552.302); Open Records Decision No. 319 (1982).

explain applicability of exception to disclosure under Gov’t Code ch. 552 in certain circumstances).
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You contend that the requested information may be excepted from disclosure under sections
552.101, 552.104, and 552.110(b) of the Government Code. However, a claim under section
552.104 does not constitute a compelling reason under the Act for withholding the requested
information. See Open Records Decision Nos. 592 at 8 (1991) (governmental body may
waive section 552.104, information relating to competition or bidding), 473 at 2 (1987)
(discretionary exceptions under the Act can be waived). Thus, the city may not withhold any
of the submitted information under section 552.104. Nevertheless, a demonstration that
information is confidential or affects the interests of a third party may provide a compelling
reason for overcoming the presumption of openness. See Open Records Decision No. 150
(1977). Therefore, we will address Global’s arguments.

Global claims that financial information supplied by it to the city and the city’s attorneys is
confidential. Section 552.101 excepts from disclosure information considered to be
confidential by law, either constitutional, statutory, or by judicial decision. See Open
Records Decision Nos. 611 at 1 (1992) (relating to common-law privacy), 600 at 4 (1992)
(relating to constitutional privacy), 478 at 2 (1987) (relating to statutory confidentiality).
However, Global fails to cite any specific law that would make its information confidential.
Thus, Global has provided us with no basis on which to withhold its information. See also,
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or
financial information, party must show by specific factual evidence, not conclusory or
generalized allegations, that release of requested information would cause that party
substantial competitive harm); Open Records Decision Nos. 552 at 5 (1990) (party must
establish prima facie case that information is trade secret), 542 at 3 (1990).

We note, however, that the submitted information contains e-mail addresses obtained from
members of the public. Section 552.137 of the Government Code makes certain e-mail
. addresses confidential.® This section provides:

(@ An e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under this chapter.

3The language of section 552.136, as added by House Bill 2589, is identical to that of section 552.137.
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(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

Gov’t Code §552.137. We note, however, that section 552.137 does not apply to a
government employee’s work e-mail address, the general e-mail address of a business, nor
to a web site or web page. You do not inform us that a member of the public has
affirmatively consented to the release of any e-mail address contained in the submitted
materials. The city must, therefore, withhold e-mail addresses of members of the public
under section 552.137. We have marked a representative sample of the type of information
that the city must withhold under section 552.137.

Finally, we note that some of the materials at issue are indicated to be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Jd. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright

law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the city must withhold e-mail addresses of members of the public under section
552.137. The remaining requested information must be released in accordance with federal
copyright law.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
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Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be

. sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
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ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling,

Sincerely,

Cindy Nettles
Assistant Attorney General
Open Records Division

CN/jh
Ref: ID# 174424
Enc. Submitted documents

c: Mr. G. Lance Eversole
Attorney at Law
4028 Coleridge
Houston, Texas 77005
(w/o enclosures)

Mr. Fred Biel

Atlas & Hall, LLP

818 Pecan

P.O. Box 3725

McAllen, Texas 78502-3725
(w/o enclosures)





